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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

JOHN FRALISH on behalf of himself and all
others similarly situated,

Plaintiff,
v, CAUSE NO. 3:22-CV-176 DRL-MGG
CETERIS PORTFOLIO SERVICES, 1.1.C,

Defendant.

ORDER

The Court has been advised that the parties to this action, John Fralish (“Plaintiff”), and
Ceteris Portfolio Services, LLC (“Defendant”), through their respective counsel, have agreed, subject
to Court approval following notice to the Settlement Class Members (defined below) and a hearing,
to settle the above-captioned lawsuit upon the terms and conditions set forth in their written
settlement agreement (the “Settlement Agreement”), which has been filed with the Court, and the
Court deeming that the definitions set forth in the Settlement Agreement are hereby incorporated by
reference herein;

Now, therefore, based upon the Settlement Agreement and all of the files, records, and
proceedings herein, and it appearing to the Court that, upon preliminary examination, the proposed
settlement appears fair, reasonable, and adequate, and that a hearing should and will be held on
September 15, 2023 at 10:00 a.m., after notice to the Settlement Class Members, to confirm that the
proposed settlement is fair, reasonable, and adequate, and to determine whether a final order and
judgment should be entered in this lawsuit, the court orders the following:

The Court has jurisdiction over the subject matter of the action and over all settling parties

hereto.
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In compliance with the Class Action Fairness Act of 2005, 28 U.S.C. §§ 1332(d), 1453, and
1711-1715, Defendant will cause to be served written notice of the class settlement on the United
States Attorney General and the Attorneys General of each state in which any Settlement Class
Member resides.

Pursuant to Rule 23(b)(3) of the Federal Rules of Civil Procedure, this action is preliminarily
certified, for settlement purposes only, as a class action on behalf of the following class of plaintiffs
(the “Settlement Class” and “Settlement Class Members”) with respect to the claims asserted in this
action:

All persons and entities throughout the United States (1) to whom Ceteris Portfolio

Services, LLC delivered, or caused to be delivered, a voice mail box direct drop or

ringless voice message, (2) between June 1, 2021 and February 1, 2023, (3) to a cellular

telephone number Ceteris Portfolio Services, LLLC designated with an internal “wrong
number” designation at some point during the account history.

Pursuant to Rule 23 of the Federal Rules of Civil Procedure, the Court appoints John Fralish
as the class representative.

Pursuant to Rule 23 of the Federal Rules of Civil Procedure, the Court appoints Michael L.
Greenwald of Greenwald Davidson Radbil PLLC as Class Counsel. See, e.g., Miles v. Medicredit, Ine.,
2023 U.S. Dist. LEXIS 23103, at 2 (E.D. Mo. Feb. 7, 2023) (appointing Greenwald Davidson Radbil
PLLC as Class Counsel); Head v. Citibank, N.A., 340 F.R.D. 145, 152 (D. Ariz. 2022) (same); Chapman
v. Dowman, Heintz, Boscia & Vician, P.C., 2016 U.S. Dist. LEXIS 128264, at 10 (N.D. Ind. June 13,
2016) (DeGuilio, J.) (same).

The Court preliminarily finds that this action satisfies the applicable prerequisites for class
action treatment in connection with a settlement under Rule 23, namely:

A. The Settlement Class Members are so numerous and geographically dispersed that

joinder of all of them is impracticable;
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B. There are questions of law and fact common to the Settlement Class Members, which
predominate over any individual questions;

C. Plaintiff’s claims are typical of the claims of the Settlement Class Members;

D. Plaintiff and Class Counsel have fairly and adequately represented and protected the
interests of all of the Settlement Class Members; and

E. Class treatment of these claims will be efficient and manageable, thereby achieving an
appreciable measure of judicial economy, and a class action is superior to other available methods for
a fair and efficient adjudication of this controversy.

The Court preliminarily finds that the settlement of this action, on the terms and conditions
set forth in the Settlement Agreement, is in all respects fundamentally fair, reasonable, adequate, and
in the best interest of the Settlement Class Members, when considering, in their totality, the following
factors: (1) the strength of the plaintiff’s case compared to the terms of the proposed settlement; (2)
the likely complexity, length and expense of continued litigation; (3) the amount of opposition to
settlement among affected parties; (4) the opinion of competent counsel; and (5) the stage of the
proceedings and the amount of discovery completed. Synfue/ Techs., Inc. v. DHL. Express (USA), Inc.,
463 F.3d 646, 653 (7th Cir. 2000).

The Court has also considered the following factors in preliminarily finding that the settlement
of this action, on the terms and conditions set forth in the Settlement Agreement, is in all respects
fundamentally fair, reasonable, adequate, and in the best interest of the Settlement Class Members:

A) the class representative and class counsel have adequately represented the class;

B) the proposal was negotiated at arm’s length;

© the relief provided for the class is adequate, taking into account:

@) the costs, risks, and delay of trial and appeal;
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(i) the effectiveness of any proposed method of distributing relief to the class,
including the method of processing class-member claims;
(i)  the terms of any proposed award of attorney’s fees, including timing of
payment; and
(iv) any agreement required to be identified under Rule 23(e)(3); and
(D)  the proposal treats Settlement Class Members equitably relative to each other.
Fed. R. Civ. P. 23(e)(2).

A third-party class administrator acceptable to the parties will administer the settlement and
notification to Settlement Class Members. The class administrator will be responsible for mailing the
approved class action notice and settlement checks to the Settlement Class Members who can be
identified through reasonable efforts. All costs of administration will be paid out of the Settlement
Fund. Upon the recommendation of the parties, the Court hereby appoints the following class
administrator: KCC Class Action Services, LLC. See Bonoan v. Adobe, Inc., 2020 U.S. Dist. LEXIS
189558, at 5 (N.D. Cal. Oct. 9, 2020) (approving KCC as class administrator in TCPA class action).

The Court approves the form and substance of the postcard notice, claim form, and Question
& Answer Notice, which are attached as exhibits to the Settlement Agreement. The proposed form
and method for notifying the Settlement Class Members of the settlement and its terms and conditions
meet the requirements of Rule 23(c)(2)(B) and due process, constitute the best notice practicable under
the circumstances, and constitute due and sufficient notice to all persons and entities entitled to the
notice. The Court finds that the proposed notice plan is clearly designed to advise the Settlement Class
Members of their rights.

In accordance with the Settlement Agreement, the class administrator will cause the postcard
notice to be mailed to the Settlement Class Members as expeditiously as possible, but in no event later

than 30 days after the Court’s entry of this order, ze., no later than June 18, 2023. The class
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administrator will confirm, and if necessary, update the addresses for the Settlement Class Members
through a standard methodology that the class administrator uses to update addresses. In addition,
the Question & Answer Notice, and relevant pleadings, will be made available to Settlement Class
Members through a dedicated website. See Bonoan, 2020 U.S. Dist LEXIS at 5 (“This Court approves
the form and substance of the proposed notice of the class action settlement, which includes postcard
notice, publication notice, a physical claim form, and the question-and-answer notice and online claim
form, which will appear on the dedicated settlement website. To reach potential class members, KCC
will perform reverse look-ups of available telephone numbers to identify persons who will receive
direct mail notice. KCC will utilize established third-party vendors to obtain contact information for
potential class members in a manner consistent with industry standard in wrong number TCPA class
actions.”).

Any Settlement Class Member who desires to be excluded from the class must send a written
request for exclusion to the class administrator with a postmark date no later than 75 days after the
Court’s entry of this order, ze., no later than August 2, 2023. To be effective, the written request for
exclusion must state the Settlement Class Member’s full name, address, and telephone number, along
with a statement that the Settlement Class Member wishes to be excluded, and must be signed by the
Settlement Class Member. Any Settlement Class Member who submits a valid and timely request for
exclusion will not be bound by the terms of the Settlement Agreement.

Any Settlement Class Member who intends to object to the fairness of this settlement must
file a written objection with the Court within 75 days after the Court’s entry of this order, Ze., no later
than August 2, 2023. Further, any such Settlement Class Member must, within the same time period,
provide a copy of the written objection to Class Counsel, Attention: Michael L. Greenwald, Greenwald

Davidson Radbil PLLC, 5550 Glades Road, Suite 500, Boca Raton, FL 33431; and to Counsel for
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Defendant, Attention: Richard C. Perr, Kaufman Dolowich Voluck, Four Penn Center, 1600 JFK
Boulevard, Suite 1030, Philadelphia, PA 19103.

To be effective, a notice of intent to object to the proposed settlement must:

A. Contain a heading which includes the name of the case and case number;

B. Provide the name, address, telephone number and signature of the Settlement Class
Member filing the objection;

C. Attach documents establishing, or provide information sufficient to allow the Parties
to confirm, that the objector is a Settlement Class Member, including providing the cellular telephone
number to which Defendant delivered a ringless voice message or a voice mail direct drop;

D. Be sent to Class Counsel and counsel for Defendant at the addresses above by first-
class mail, postmarked no later than 75 days after the Court preliminarily approves the settlement;

E. Be filed with the Clerk of the Court no later than 75 days after the Court preliminarily
approves the settlement;

F. Contain the name, address, bar number and telephone number of the objecting
Settlement Class Member’s counsel, if represented by an attorney. If the Settlement Class Member is
represented by an attorney, he/she must comply with all applicable laws and rules for filing pleadings
and documents in the U.S. District Court for the Northern District of Indiana; and

G. State the grounds for objection, as well as identify any documents which such objector
desires the Court to consider.

Any Settlement Class Member who has timely filed an objection may appear at the settlement
approval hearing, in person or by counsel, and be heard to the extent allowed by the Court, applying
applicable law, in opposition to the fairness, reasonableness and adequacy of the proposed settlement,
and on the application for an award of attorneys’ fees, costs, and expenses. The right to object to the

proposed settlement must be exercised individually by an individual Settlement Class Member, not as
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a member of a group or subclass and not by the act of another person acting or purporting to actin a
representative capacity. Any objection that includes a request for exclusion will be treated as an
exclusion. And any Settlement Class Member who submits both an exclusion and an objection will be
treated as having excluded himself or herself from the settlement, and will have no standing to object.

The Court orders that any Settlement Class Member who does not submit a timely, written
request for exclusion from the Settlement Class (i.e., becomes an Opt-Out) will be bound by all
proceedings, orders and judgments in this litigation, even if such member of the Settlement Class has
previously initiated or subsequently initiates individual litigation or other proceedings encompassed
by the Settlement Agreement release.

The class administrator will mail a settlement check to each Settlement Class Member who
submits a timely, valid claim form and does not exclude himself or herself from the Settlement Class.
The settlement checks to the Settlement Class Members must be sent via U.S. mail no later than 45
days after the judgment in this case becomes final.

John Fralish may petition the Court to receive an amount not to exceed $5,000 as
acknowledgement of his role in prosecuting this case on behalf of the Settlement Class Members.

Pending determination of whether final approval of the Settlement Agreement should be
granted, the Court enjoins Plaintiff and all members of the Settlement Class unless and until they have
timely excluded themselves from (a) filing, commencing, prosecuting, intervening in or participating
as a plaintiff, claimant or class member in any other lawsuit, arbitration or other proceeding against
Defendant in any jurisdiction based on the Released Claims, (b) filing, commencing or prosecuting a
lawsuit, arbitration or other proceeding against Defendant as a class action on behalf of any members
of the Settlement Class who have not timely excluded themselves (including by seeking to amend a
pending complaint to include class allegations or seeking class certification in a pending action), based

on the Released Claims, and (c) attempting to effect Opt Outs of a class of individuals in any lawsuit
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or arbitration proceeding against Defendant based on the Released Claims, except that Settlement
Class Members are not precluded from participating in any investigation or suit initiated by a state or
federal agency.

The Court will conduct a hearing (the “Fairness Hearing”) on September 15, 2023 at 10:00
a.m. in the Robert L. Miller, Jr. Courtroom in South Bend, Indiana, to review and rule upon the
following issues:

A. Whether this action satisfies the applicable requirements for class action

treatment for settlement purposes under Rule 23;

B. Whether the proposed settlement is fundamentally fair, reasonable, adequate,
and in the best interest of the Settlement Class Members and should be approved by the Court;
C. Whether the final order and judgment, as provided under the Settlement
Agreement, should be entered, dismissing this action with prejudice and releasing the Released

Claims against the Released Parties; and

D. To discuss and review other issues as the Court deems appropriate.

Attendance at the Fairness Hearing is not necessary. Settlement Class Members need not
appear at the hearing or take any other action to indicate their approval of the proposed class action
settlement. Settlement Class Members wishing to be heard are, however, required to appear at the
Fairness Hearing. The Fairness Hearing may be postponed, adjourned, transferred, or continued
without further notice to Settlement Class Members.

Memoranda in support of the proposed settlement must be filed with this Court no later than
thirty days before the Fairness Hearing, ze., no later than August 16, 2023. Opposition briefs to any
of the foregoing must be filed no later than fourteen days before the Fairness Hearing, ze., no later
than September 1, 2023. Reply memoranda in support of the foregoing must be filed with this Court

no later than seven days before the Fairness Hearing, zc., no later than September 8, 2023.
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Memoranda in support of any petitions for attorneys’ fees and reimbursement of costs and
litigation expenses by Class Counsel, or in support of a service award, must be filed with this Court
no later than forty days after this Court’s entry of this Order, ze., no later than June 28, 2023.
Opposition briefs to any of the foregoing must be filed no later than 75 days after entry of this Order,
ze., no later than August 2, 2023. Reply memoranda in support of the foregoing must be filed with
this Court no later than fourteen days after the deadline for Settlement Class Members to object to,
or exclude themselves from, the settlement, ze., no later than August 16, 2023. The Court retains
continuing and exclusive jurisdiction over the action to consider all further matters arising out of or
connected with the settlement, including the administration and enforcement of the Settlement
Agreement.

The Court sets the following schedule:

Date Event

May 19, 2023 Preliminary Approval Order Entered

June 18, 2023 Notice Sent (30 days after entry of Preliminary Approval Order)

June 28, 2023 Attorneys’ Fees Petition Filed, and Request for a Service Award
(40 days after entry of Preliminary Approval Order)

August 2, 2023 Deadline to Submit Claims, Send Exclusion, File Objection, or

respond in opposition to Attorneys’ Fees Petition and Request
for a Service Award (75 days after entry of Preliminary

Approval Order)

August 16, 2023 Deadline for reply in support of Attorneys’ Fees Petition and
Request for a Service Award (89 days after entry of Preliminary
Approval Order)

August 16, 2023 Motion for Final Approval Filed (at least 30 days prior to
Fairness Hearing)

September 1, 2023 Opposition to Motion for Final Approval (at least 14 days prior
to Fairness Hearing)

September 8, 2023 Reply in Support of Motion for Final Approval Filed (at least 7

days prior to Fairness Hearing)

September 15, 2023 at | Fairness Hearing Held (at least 30 days after entry of Deadline
10:00 a.m. to Submit Claims, Send Exclusion or File Objection)
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CONCLUSION
Accordingly, the court GRANTS the motion to certify the proposed class and for preliminary
approval of a class action settlement [ECF 43] consistent with this order. The court SETS a Fairness
Hearing for September 15, 2023 at 10:00 a.m. (EDT) in the Robert L. Miller, Jr. Courtroom in South
Bend, Indiana.
SO ORDERED.

May 19, 2023 s/ Damon R. Leichty
Judge, United States District Court
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